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 )  
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Respondent. )  
 

PETITION FOR REVIEW OF IEPA NPDES PERMIT DECISION 
AND MOTION FOR STAY  

 
 Petitioner Electric Energy, Inc. (“EEI” or “Petitioner”), pursuant to Section 40(a) of the 

Illinois Environmental Protection Act (“Act”) (415 ILCS 5/40(a)), and Section 105.200 et seq. of 

the Illinois Administrative Code (35 Ill. Adm. Code 105.200 et seq.), contests the decision of the 

Illinois Environmental Protection Agency (“IEPA” or “Agency”) to include certain conditions in 

the National Pollutant Discharge Elimination System (“NPDES”) permit dated July 30, 2015 for 

the Joppa Energy Center (“Joppa”).  A copy of the Joppa NPDES Permit No. IL0004171 (the 

“2015 Permit”) is attached as Exhibit A.   

 This Petition for Review of IEPA’s NPDES Permit Decision (“Petition”) asserts that the 

imposition of Total Suspended Solids (“TSS”) limits at Outfall 008, the imposition of copper and 

iron limits at Outfall 008, the imposition of new internal Outfall A10, the sample frequency for 

flow at Outfall 014, the sample frequency for molluscicide at Outfalls 001, 006, 007, 008 and 

010, and the sample type for Outfalls 006, 007, and B08 are arbitrary and capricious, and not 

necessary to accomplish the purposes of the Act and Illinois Pollution Control Board (“Board”) 
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regulations.  Petitioner requests that the Board apply the automatic stay provision of the 

Administrative Procedure Act, 5 ILCS 100/10-65(b), to the 2015 Permit in its entirety.  In 

support of this Petition and Motion for Stay, Petitioner states as follows: 

I. BACKGROUND 

1. EEI owns and operates Joppa, an approximate 1,100 MW coal-fired steam electric 

generating plant located at 2100 Portland Road, Joppa, Illinois (Massac County).  Joppa is 

authorized to discharge to an Unnamed Tributary of the Ohio River and the Ohio River.  The 

facility employs approximately 134 people. 

2. Prior to the 2015 Permit, Joppa operated under the NPDES permit issued in 2009 

and attached as Exhibit B (the “2009 Permit”).  EEI filed an application to renew the 2009 

Permit on or about January 24, 2014.  IEPA issued a public notice of a draft permit on or about 

April 8, 2015.  EEI commented on the draft permit, including on the issues raised herein.  IEPA 

issued the 2015 Permit on July 30, 2015, with an effective date of August 1, 2015.         

II. CHALLENGED CONDITIONS 

A. Outfall 008 – TSS Limits 

3. The Agency for the first time is imposing TSS limits at Outfall 008 in the 2015 

Permit.  Ex. A, p. 4.  The 2009 Permit and all prior NPDES permits authorized Joppa to 

discharge from Outfall 008 numerous contributory wastewater streams without imposing a limit 

on TSS.   Ex. B, p. 4.   

4. No changes in law or facts of Joppa’s discharge warrant the imposition of TSS 

limits at Outfall 008.  Accordingly, the inclusion of a TSS limit at Outfall 008 in the 2015 Permit 

is inconsistent with applicable law and arbitrary and capricious.  

5. To the extent the Agency’s action is authorized by law and not found to be 

arbitrary and capricious, the Agency failed to consider the substantial cost and time needed to 
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perform the design, engineering, construction and regulatory permitting activities needed to 

comply with the TSS limits imposed at Outfall 008 and failed to establish a reasonable schedule 

of compliance in accordance with 35 Ill. Adm. Code 309.148.  Accordingly, the requirement to 

comply immediately with the TSS limits at Outfall 008 is inconsistent with applicable law and 

arbitrary and capricious. 

6. EEI respectfully petitions the Board for review of the 2015 Permit and asks the 

Board to remand the permit back to the Agency for reissuance deleting the new TSS limits 

applicable to discharges from Outfall 008, or in the alternative, imposing a reasonable 

compliance schedule for compliance with the TSS limits. 

B. Outfall 008 – Copper and Iron Limits 

7. The 2009 Permit authorized Joppa to discharge from Outfall 008 numerous 

contributory wastewater streams, including non-chemical metal cleaning wastewater (e.g., heat 

exchange tube river sediment rinses, pump wash downs) without imposing limits on copper and 

iron.  Ex. B, p. 4. 

8. As the Board is aware, technology-based-effluent limits (“TBELs”) for facilities 

such as Joppa were established by U.S. EPA in 1982 through its steam electric effluent limitation 

guidelines codified at 40 C.F.R. Part 423 (the “1982 ELG”).  The 1982 ELG specifically did not 

establish numeric effluent limitations for non-chemical metal cleaning wastes (see, e.g., 40 

C.F.R. 423.13(f)).  Consequently, non-chemical metal cleaning wastes have long been properly 

regulated as low volume waste, defined at 40 C.F.R. 423.11(b), and authorized for discharge at 

Joppa through Outfall 008.    

9. The contributory waste streams discharging at Outfall 008 have not changed since 

the 2009 Permit was issued.  Yet, the Agency for the first time is regulating these waste streams 
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as “metal cleaning wastes (Non-Chemical Only)” as opposed to low volume wastes.  Exh.  A.  

As such, the Agency has imposed for the first time copper and iron limits at Outfall 008. 

10. No changes in law or facts of Joppa’s discharge warrant imposition of copper and 

iron limits at Outfall 008.  Accordingly, the inclusion of copper and iron limits at Outfall 008 in 

the 2015 Permit is inconsistent with applicable law and arbitrary and capricious.   

11. EEI respectfully petitions the Board for review of the 2015 Permit and asks the 

Board to remand the permit back to the Agency for reissuance deleting the new copper and iron 

limits applicable to non-chemical metal cleaning wastes from Outfall 008. 

C. Outfall A10 – New Internal Outfall 

12. The 2009 Permit authorized Joppa to discharge from Outfall 010 (settling lagoon 

discharge) various contributory wastewater streams, including non-chemical metal cleaning 

wastewaters which were subsumed as part of the crusher house floor drains and main plant floor 

drains.  All sampling and monitoring associated with these wastewaters was done at a point prior 

to the final discharge – Outfall 010.  See Ex. B, p.2.  

13. Consistent with the TBELs, the non-chemical metal cleaning wastes discharged at 

Outfall 010 were regulated in the 2009 Permit as low volume waste, defined at 40 C.F.R. 

423.11(b), and no limits for copper or iron were imposed.  Exh. B, p. 5.      

14. The contributory waste streams discharging at Outfall 010 have not changed since 

the 2009 Permit was issued.  Yet, in the 2015 Permit, IEPA added a new internal Outfall A10 for 

non-chemical metal cleaning wastes and for the first time set copper and iron limits for non-

chemical metal cleaning wastes.  Ex. A, p. 5.  This change would require the separation of non-

chemical metal cleaning wastes from other low volume wastes (including boiler blowdown).  

There is currently no physical mechanism in place to segregate the non-chemical metal cleaning 

wastewater from the other low volume wastewaters.   
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15. No changes in law or the facts of Joppa’s discharge warrant the imposition of 

internal Outfall A10 and effluent limits for copper and iron to non-chemical metal cleaning 

wastewater.  Accordingly, the inclusion of internal Outfall A10 and the imposition of copper and 

iron limits to non-chemical metal cleaning wastes are inconsistent with applicable law and 

arbitrary and capricious. 

16. EEI respectfully petitions the Board for review of the 2015 Permit and asks the 

Board to remand the permit back to the Agency for reissuance deleting Outfall A10 for non-

chemical metal cleaning wastewater. 

D. Outfall 014 – Sampling Frequency for Flow 

17. The 2009 Permit required flow sampling “1/Week When Discharging” (Ex. B, p. 

6) and the 2015 Permit changed the sampling frequency to “1/Week.”  Ex. A, p. 6.  On average, 

Outfall 014 discharges only once every three or four years.  Sampling at this outfall will be 

impossible when there is no discharge.  Accordingly, the sampling frequency is arbitrary and 

capricious.   

18. EEI respectfully petitions the Board for review of the 2015 Permit and asks the 

Board to remand the permit back to the Agency for reissuance to specify that flow sampling at 

Outfall 014 still only be required “when discharging.” 

E. Outfalls 001, 006, 007, 008 and 010 – Sampling Frequency for Molluscicide 

19. The 2009 Permit required molluscicide sampling twice during the twelve-hour 

period after application.  Ex. B, Special Condition 18.  The 2015 Permit requires molluscicide 

sampling once per month, as well as twice during the dosing period and twice during the twelve-

hour period after the application.  Ex. A, pp. 2-5, Special Condition 17.  On average, 
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molluscicide is applied only once per year.  Accordingly, the sampling frequency is arbitrary and 

capricious.   

20. EEI respectfully petitions the Board for review of the 2015 Permit and asks the 

Board to remand the permit back to the Agency for reissuance to specify that molluscicide 

sampling only be required during and after molluscicide applications. 

F. Outfalls 006, 007, and B08 – Sampling Type for Flow 

21. The 2009 Permit does not specify the sample type for Outfalls 006, 007 and B08, 

but for Outfall 008 requires an “estimate” flow sample.  Ex. B, p. 3-4.  The 2015 Permit requires 

EEI to report “measured” samples of flow at Outfalls 006, 007 and B08.  Ex. A, p. 3-4.  

However, no flow monitors exist for these outfalls.  Rather, flow is estimated based on various 

measured parameters, such as valve position, hours of operation and/or design flow rates.  

Accordingly, the sampling type for flow at Outfalls 006, 007, and B08 is arbitrary and 

capricious.   

22. EEI respectfully petitions the Board for review of the 2015 Permit and asks the 

Board to remand the permit back to the Agency for reissuance to specify that the 2015 Permit 

should require EEI to “estimate” or “calculate” the flow for Outfalls 006, 007 and B08. 

III. MOTION FOR AUTOMATIC STAY 

23. Petitioner asks the Board to stay the 2015 Permit from August 1, 2015 (the 

“Effective Date” of the 2015 Permit) until the later of (a) the Board’s final resolution of this 

Petition or, (b) if granted, the Agency’s issuance of a corrected permit.   

24. Once appealed to the Board, a permit applicant may seek to have the permit 

stayed in its entirety (Borg-Warner v. Mauzy, 427 N.E.2d 415 (Ill. App. 3d 1981)), or may seek a 

discretionary stay of only the contested conditions, allowing the remaining sections of the new 

permit to go into effect.  ConocoPhillips Co. v. IEPA, PCB 12-101 (Apr. 5, 2012).  An automatic 
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stay applies to appeals of NPDES permits under the Illinois Administrative Procedure Act 

(“APA”).  5 ILCS 100/10-65(b).  In this instance, Petitioner asks that the Board apply the 

automatic stay provision of the APA to the 2015 Permit in its entirety.  During the stay, the 2009 

Permit will remain in effect and EEI will continue to operate under the 2009 Permit as it existed 

prior to renewal. 

WHEREFORE, Petitioner respectfully moves the Board to grant an automatic stay of 

effectiveness of the 2015 Permit from August 1, 2015 until the later of (a) the Board’s final 

resolution of this Petition or, (b) if granted, the Agency’s issuance of a correct permit.  

Moreover, Petitioner respectfully requests that the Board grant review of the Agency’s issuance 

of the 2015 Permit as set forth above and remand the 2015 Permit to the Agency for reissuance 

consistent with law and Petitioner’s request as set forth above. 

 

Electric Energy, Inc. 
 
Respectfully submitted,  
 
 

/s/ Amy Antoniolli 
Amy Antoniolli 

 
 
Dated: September 3, 2015 
 
Amy Antoniolli 
Joshua R. More 
SCHIFF HARDIN, LLP 
233 South Wacker Drive, Suite 6600 
Chicago, Illinois  60606 
312-258-5500 
aantoniolli@schiffhardin.com 
jmore@schiffhardin.com 
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EXHIBIT A 
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EXHIBIT B 
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CERTIFICATE OF SERVICE 
 

 I, the undersigned, certify that on this 3rd day of September, 2015: 
 

I have electronically served a true and correct copy of the attached PETITION FOR 
REVIEW OF IEPA NPDES PERMIT DECISION AND MOTION FOR STAY, on 
behalf of Electric Energy, Inc., upon the following Mr. John Therriault, Clerk of the 
Illinois Pollution Control Board at the email address of John.therriault@illinois.gov; 
 
My e-mail address is aantoniolli@schiffhardin.com; 

The number of pages in the e-mail transmission is 49.  

The e-mail transmission took place before 5:00 p.m.  

 
I further certify that I have served a true and correct copy of the attached PETITION FOR 
REVIEW OF IEPA NPDES PERMIT DECISION AND MOTION FOR STAY, on behalf of 
Electric Energy, Inc., by first class mail, postage affixed, upon: 
 
Division Chief of Environmental Enforcement 
Office of the Attorney General 
100 West Randolph St., Suite 1200 
Chicago, IL 60601 
 

 

Illinois Environmental Protection Agency 
Division of Legal Counsel 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794-9276 

 

 
 
 

/s/ Amy Antoniolli 

 
Amy Antoniolli 

 
 
 
Amy Antoniolli 
SCHIFF HARDIN LLP 
233 South Wacker Drive, Suite 6600 
Chicago, Illinois  60606 
312-258-5500 
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